
[Date] 

[Recipient Name] 

[Recipient Title/Department] 

[Company Name] 

[Address]  

RE: Legal Advisory - Enforceability of Class Action Waivers in Independent Contractor 

Agreements 

Dear [Recipient Name], 

This letter provides a formal advisory regarding the enforceability of class action waiver 

provisions within your current independent contractor agreements. As legal landscapes regarding 

worker classification evolve, ensuring these waivers remain robust is critical for risk mitigation. 

1. Purpose of the Waiver 

The primary function of this provision is to require contractors to resolve disputes through 

individual arbitration rather than participating in class or collective litigation. This significantly 

limits the company's exposure to aggregate claims regarding misclassification, wage disputes, or 

breach of contract. 

2. Current Enforceability Standards 

Under the Federal Arbitration Act (FAA) and recent Supreme Court precedents, class action 

waivers are generally enforceable provided they meet specific criteria:  

• Mutual Assent: The contractor must clearly agree to the terms, ideally through a 

standalone signature or digital acknowledgement of the arbitration clause. 

• Conspicuousness: The waiver must be prominent and not hidden in the "fine print" of 

the agreement. 

• Unconscionability: The terms must not be overly one-sided or impose prohibitive costs 

on the contractor that effectively prevent them from vindicating their rights. 

3. State-Specific Considerations 

Please be advised that certain jurisdictions, such as California, New Jersey, and Massachusetts, 

apply stricter scrutiny to these waivers. Laws such as the Private Attorneys General Act (PAGA) 

in California may allow for representative actions that are not always waivable through standard 

arbitration agreements. 

4. Recommendations 

To ensure maximum enforceability, we recommend:  

• Including a clear "opt-out" provision (e.g., a 30-day window) to defend against claims of 

procedural unconscionability. 

• Ensuring the agreement explicitly mentions both "class" and "collective" actions. 



• Conducting a periodic review of the agreement to align with the latest judicial rulings in 

the contractor's specific operating state. 

This advisory is for informational purposes and does not constitute a final legal opinion on any 

specific pending litigation. We recommend a full audit of your contractor onboarding documents 

at your earliest convenience. 

Sincerely, 

[Your Name] 

[Your Title] 

[Law Firm/Legal Department Name]  


